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Present: Honorable JOSEPHINE STATON TUCKER, UNITED STATES DISTRICT JUDGE 
 
          Dwayne Roberts                 N/A     
 Deputy Clerk       Court Reporter 
 
ATTORNEYS PRESENT FOR PLAINTIFF:     ATTORNEYS PRESENT FOR DEFENDANT: 
 
 Not Present       Not Present 
 
PROCEEDINGS:  (IN CHAMBERS)  ORDER DENYING PLAINTIFF’S 

MOTION TO DISQUALIFY JUDGE DAVID O. CARTER 
(Doc. 27) 

 
On December 13, 2011, Plaintiff Erin Baldwin (“Plaintiff”) filed a Notice of Motion 

and Motion (“Motion”) containing a number of requests, one of which was a request for 
the disqualification of the assigned district court judge on the case. (Doc. 27.)  “Pursuant 
to [Central District] General Order 08-05 and Local Rule 72-5,” the disqualification issue 
was referred to this Court for determination.  (Referral, Doc. 28.)  The Court finds this 
matter appropriate for disposition without oral argument.  Fed. R. Civ. P. 78(b); C.D. Cal. 
R. 7-15.  For the following reasons, the Court DENIES Plaintiff’s motion to disqualify 
the assigned district court judge. 

 
I. Background 
 
On August 16, 2011, Plaintiff filed her Complaint in federal court alleging civil rights 

violations against approximately 174 defendants, including a number of state court 
judges, law firms, and other governmental and private entities and individuals.  (Doc. 1.)  
Also on August 16, 2011, Plaintiff was notified that the action was assigned to the 
calendar of the Honorable David O. Carter, United States District Judge.  (Doc. 2.)  
Plaintiff was also given notice that, pursuant to General Order 05-07, the action was 
referred to United States Magistrate Judge Sheri Pym to “consider preliminary matters 
and conduct all further hearings as may be appropriate or necessary.”  (Id.)  Plaintiff then 

Case 5:11-cv-01300-JSL   Document 31    Filed 12/21/11   Page 1 of 6   Page ID #:1283



____________________________________________________________________________ 
UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 

CIVIL MINUTES – GENERAL 
 
Case No.  EDCV 11-1300-DOC Date:  December 21, 2011 
Title:  Erin K. Baldwin v. The State Bar of California, et al. 

______________________________________________________________________________ 
                                                  CIVIL MINUTES – GENERAL                                               2 

filed an “Opposition” to the notice of reference to a United States Magistrate Judge.1  
(Doc. 6.)  In that opposition, she noted that she “does not oppose Magistrate Sheri Pym,” 
but rather opposes any reference to a magistrate judge. (Id. at 2.)  She further stated, 
“Plaintiff respectfully submits her request to have her case brought directly before United 
States District Court Judge David O. Carter.”  (Id. at 4.)   
 

Plaintiff filed a First Amended Complaint on September 28, 2011, naming 
approximately 189 defendants.  (Doc. 11.)  Plaintiff thereafter requested leave to file a 
Second Amended Complaint (“SAC”).  (Doc. 12.)  Her request included a “Second 
Notice to the Court Withholding Consent to Referral to Magistrate Judge.”  (Id.)  
Magistrate Judge Pym granted leave to amend and further explained that, as to Plaintiff’s 
non-consent to a magistrate judge, “the magistrate judge has not been assigned to conduct 
all proceedings in this case.  Rather, pretrial proceedings have been referred to the 
magistrate judge in accordance with 28 U.S.C. § 636(b).”  (Doc. 13.)  Judge Carter then 
issued an order explicitly affirming Magistrate Judge Pym’s Order in all respects, 
including the referral.  (Doc. 15.) 

 
On October 12, 2011, Plaintiff filed her SAC, naming 197 defendants.  (Doc. 16.)  

Two days later, she filed an Application to Request Leave to Correct Second Amended 
Complaint.  (Doc. 17.)  Although it is difficult to discern the entire basis for Plaintiff’s 
request, it appears she felt the need to file the SAC quickly because of statute of 
limitations issues, and in the process, and due to printer problems “did not include a 
complete record of facts, the claims for relief, the prayer for relief, nor did she have 
sufficient time to check for typographical or grammatical errors.”  (Id. at 4.)  Based on 
Plaintiff’s representations regarding time constraints and printer problems, Magistrate 
Judge Pym granted Plaintiff leave to file a corrected version of the SAC.  However, 
Judge Pym also made clear that the court’s order did not operate to extend any statute of 

                                                 
1 This order does not purport to recite all requests and allegations made in Plaintiff’s filings, but only those that may 
be relevant to this motion.  For example, in her opposition to the reference of her case to a magistrate judge, Plaintiff 
also requested this Court to disqualify the judge hearing state court actions in which she is a party, vacate all of that 
judge’s orders, change venue to this Court, and suspend the powers of the state court judge and the Orange County 
Public Defender to act further in any matter involving Plaintiff.  (Doc. 6.) 
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limitations, and in fact, explained that the court did not have sufficient information as to 
the relevant statute of limitations to make such a determination on an ex parte basis. 
(Doc. 18.) 

 
On November 14, 2011, Plaintiff filed her Corrected SAC.  (Doc. 20.)  In the 

Corrected SAC, Plaintiff names 239 defendants, and, as relevant to this motion, adds as 
defendants United States Magistrate Judge Pym and United States District Judge Cormac 
Carney.  (Id. ¶¶ 122, 123.)  The allegation as to Judge Pym is that this action was 
assigned to her because of Plaintiff’s pro se status.  (Id. ¶¶ 72, 123.)  The allegations as to 
Judge Carney are based on his orders remanding two state court cases that Plaintiff, as 
defendant in those cases, had previously removed to federal court.  (Id. ¶¶ 61-71, 122.) 
On November 22, 2011, Judge Carter denied a request by Plaintiff for a preliminary 
injunction.  (Doc. 22.)  On November 28, 2011, Plaintiff filed a 24-page document 
requesting leave to amend the Corrected SAC, declaratory judgment, and an explanation 
of the basis of adverse findings.  (Doc. 23.)  Judge Carter denied her request on 
December 2, 2011.  (Doc. 24.)  On December 6, 2011 Plaintiff filed an “Amended 
Request” seeking the same relief sought in her November 28, 2011, request.  (Doc. 25.)  
One week later, Plaintiff filed the instant motion seeking the disqualification of Judge 
Carter.  
 

In her Motion, Plaintiff objects to Judge Carter’s “adverse actions” against her.  
(Motion at 3.)  These actions appear to consist of the reference of the action to a 
magistrate judge for preliminary matters (id. at 2-3), and the denial of her request for 
leave to amend her Corrected SAC.  (Id. at 10.)  Plaintiff further alleges that Judge 
Carter’s rulings were based on his friendship with Judge Carney, whom she had added as 
a defendant to the Corrected SAC.  (Id. at 3, 7-8.)  She attaches an article published seven 
years ago in which Judge Carney purportedly stated that he jogs at lunchtime with his 
“good friend and colleague” Judge Carter.  (Id., Exh. 1.) 
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II. Legal Standard 
 

There are two procedural avenues by which a party may seek disqualification of a 
judge before whom a matter is pending.  First, pursuant to 28 U.S.C. § 144, a party may 
file a “timely and sufficient affidavit that the judge before whom the matter is pending 
has a personal bias or prejudice either against him or in favor of any adverse party.”  28 
U.S.C. § 144.  Once a timely and sufficient affidavit has been filed, the disqualification 
motion is decided by another district judge.  United States v. Sibla, 624 F.2d 864, 867 
(9th Cir. 1980).   Second, 28 U.S.C. § 455 requires a judge to “disqualify himself in any 
proceeding in which his impartiality might reasonably be questioned” and in any 
proceeding in which “he has a personal bias or prejudice concerning a party . . . .”  28 
U.S.C. §§ 455(a), (b)(1).  The Ninth Circuit has held that “[u]nder both recusal statutes, 
the substantive standard is whether a reasonable person with knowledge of all the facts 
would conclude that the judge’s impartiality might reasonably be questioned.”  Pesnell v. 
Arsenault, 543 F.3d 1038, 1043 (9th Cir. 2008) (citation and internal quotation marks 
omitted); see also Sibla, 624 F.2d at 867 (‘the substantive test for bias or prejudice is 
identical in sections 144 and 455’). 
 

III. Discussion 
 

Although Plaintiff’s Motion only discusses the application of 28 U.S.C. § 455 
(Motion at 7-8), Plaintiff states that she seeks “An Order For The Immediate 
Disqualification of U.S. District Court Judge David O. Carter Pursuant To 28 U.S.C. 
§§455 & §144 [sic].”  (Id. at 7.)  Later in her Motion, she reiterates that she seeks 
immediate disqualification of Judge Carter pursuant to 28 U.S.C. § 455, 28 U.S.C. § 144, 
and the Judicial Code of Conduct.  (Id. at 13.)  Therefore, it appears that by invoking       
§ 144, Plaintiff “desir[es] referral to a second judge . . . .”  Sibla, 624 F.2d at 868.2  

 

                                                 
2 The Court notes that by filing this Motion and by citing § 455, Plaintiff “prompt[ed] Judge Carter to determine 
independently whether all of the circumstances call for recusal under the self-enforcing provisions of section 455(a) 
& (b)(1) . . . .”  Sibla, 624 F.2d at 868.  Because the substantive test for bias or prejudice under § 455 and § 144 is 
identical, it does not appear that there is any basis for recusal under § 455.   
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To the extent Plaintiff intends to bring this motion pursuant to 28 U.S.C. § 144, it 
fails.  She has not made and filed a “timely and sufficient affidavit that the judge before 
whom the matter is pending has a personal bias or prejudice against [her] or in favor of 
any adverse party” as required by § 144.  See 28 U.S.C. § 144.  The affidavit “must state 
facts which if true fairly support the allegation that bias or prejudice stemming from     
(1) an extrajudicial source (2) may prevent a fair decision on the merits.  The focus is not 
only on the source of the facts and their distorting effect on a decision on the merits . . . 
but also on (3) the substantiality of the support given by these facts to the allegation of 
bias.”  United States v. Azhocar, 581 F.2d 735, 739-40 (9th Cir. 1978).  Plaintiff simply 
attaches a declaration which includes the sentence, “I bring in good faith and in full 
consideration the within request for the immediate disqualification of U.S. District Court 
Judge David O. Carter.”  (Motion at 33.)  Her “failure to follow . . .  procedural 
requirements” defeats any claim of bias under § 144.  Azhocar, 581 F.2d at 738.   

 
However, even if the claims had been included in a sufficient affidavit, there would be 

no basis for disqualification, as a reasonable person with knowledge of all the facts would 
not conclude that the assigned district court judge’s impartiality might reasonably be 
questioned.  Instructive in this regard is Canon (C)(1) of the Code of Conduct for United 
States Judges.  This Canon closely tracks the language of § 455, and requires recusal 
when, among other things, “the judge’s impartiality might reasonably be questioned.”  
Code of Conduct for United States Judges, Canon (C)(1).  The Advisory Opinion of the 
Committee on Codes of Conduct states the following in Opinion 103: 

 
If one or more of an assigned judge’s judicial colleagues—but 
not the assigned judge—is named as a defendant in a civil 
action, the assigned judge need not automatically recuse from 
the case . . . .  Whether it would be appropriate for a judge to 
handle a matter naming judicial colleagues depends on the 
surrounding circumstances, including the factors identified 
above.  
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In typical harassing litigation, a claim against a judge is 
barred by the doctrine of judicial immunity, and the 
complaint is subject to prompt dismissal on judicial immunity 
or other grounds. Review of a complaint against a judicial 
colleague where the litigation is patently frivolous or judicial 
immunity is plainly applicable will not ordinarily give rise to 
a reasonable basis to question the assigned judge’s 
impartiality, and disqualification would rarely be appropriate. 

 
The Opinion’s reference to “harassing litigation” is a reference to complaints filed 

by a party against a judge or judges “in retaliation for unfavorable judicial decisions or 
setbacks in their legal proceedings.”  A review of the Corrected SAC leads this Court to 
the conclusion that the claim against Judge Carney is based solely on his remand 
decisions in two state court actions that Plaintiff attempted to remove to federal court.  
The naming of Judge Carney appears to be simply part of Plaintiff’s pattern to name as a 
defendant any and every judge who issues an unfavorable ruling against her.  The fact 
that Plaintiff has named Judge Carney as a defendant does not require recusal of Judge 
Carter.  Plaintiff’s reference to a hearsay article from seven years ago does not change the 
analysis. 
 

IV. Conclusion 
 

For the foregoing reasons, Plaintiff’s Motion for Disqualification is DENIED. 
 
 
 
 
 
 
 
 
 
          Initials of Preparer:  __dr___ 

Case 5:11-cv-01300-JSL   Document 31    Filed 12/21/11   Page 6 of 6   Page ID #:1288


