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 COMES PLAINTIFF-APPELLANT, ERIN K. BALDWIN ("Baldwin"), In Propria 

Persona, to present this Petition for Rehearing with Suggestion for Rehearing En Banc in 

connection with the February 16, 2012 Order of this Court by Motions Panel Circuit Judges 

Schroeder, Leavy and Clifton that dismissed Baldwin's December 19, 2011 Notice of Appeal 

of U.S. District Court Judge David O. Carter's December 2, 2011 Order.   

 1. The February 16, 2012 Order which is the subject of Baldwin's Motion for 

Rehearing states:  

PARAGRAPH 1:  "On January 11, 2012, this court issued 

an order limiting the scope of this appeal to the portion of 

the November 22, 2011 order that denied preliminary 

injunctive relief.  

 

PARAGRAPH 2:  "On January 20, 2012, appellant filed a 

motion to reconsider that order in which she states that she 

is only challenging the district court’s December 2, 2011 

order.  

 

PARAGRAPH 3:  "The district court’s December 2, 2011 

order denied appellant’s request for leave to amend her 

second amended complaint, denied appellant’s motion for a 

declaratory judgment, and denied appellant’s motion for an 

explanation of the basis of adverse findings.  

 

PARAGRAPH 4:  "Because the December 2, 2011 order is 

not a final or appealable order, this appeal is dismissed for 

lack of jurisdiction.  See 28 U.S.C. § 1291; Chacon v. 

Babcock, 640 F.2d 221, 222 (9th Cir. 1981) (order is not 

appealable unless it disposes of all claims as to all parties). 

 

PARAGRAPH 5:  "All pending motions are denied as moot. 

No motions for reconsideration, rehearing, clarification, stay 

of the mandate, or any other submissions shall be filed or 

entertained in this closed docket.  DISMISSED."  

 

 2. As a preliminary matter, Baldwin wishes to address "Paragraph 5." In 

accordance with Federal Rules of Appellate Procedure, Rules 35 and 40, Baldwin has the 
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right to file a request for rehearing with a preference for rehearing en banc.  Therefore, the 

statement contained in Paragraph 5 is an abuse of discretion with the intent to prejudice the 

advancement of an unrepresented, indigent appellant's access to the Courts in violation of 

Baldwin's Due Process rights stated in the Fourteenth Amendments to the U.S. Constitution.  

 3. The U.S. Supreme Court has held that both due process and equal protection 

concerns are implicated by restrictions on indigents' exercise of the right of appeal.  1  To 

avoid said implications, this Court refused to rule on Baldwin's In Forma Pauperis 

application pending on the docket for eight weeks.   

 4. On December 2, 2009, U.S. District Court Judge David O. Carter entered an 

Order, ruling on Baldwin's November 28, 2011 Motion entitled: "Request for: 

   a. Leave to Amend the "Corrected" Second Amended Complaint 

(pursuant to Rule 15 of the Federal Rules of Civil Procedure and Relevant Case Law); 

  b. Declaratory Judgment (pursuant to the Declaratory Judgment Act, 28 

U.S.C. 2201-2202, implemented via Rule 57 of the Federal Rules of Civil Procedure); and  

  c. An Explanation of the Basis of Adverse Findings (pursuant to the 

Due Process Clause of the 14th Amendment to the U.S. Constitution and the Doctrine of 

Fundamental Fairness). 

 5. In Baldwin's November 28, 2011 Motion, she abandoned her request for a 

preliminary injunction and replaced it with a request for a Declaratory Judgment.  This is 

described in Baldwin's Petition for Rehearing filed with this Court on February 22, 2012 in 

connection with Case No. 12-70296.   

                                                             
1
 Griffin v. Illinois, 351 U.S. 12, 34 , 35 (1956); Douglas v. California, 372 U.S. 353, 361 

(1963).  
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 6. Consequently, the statement contained in "Paragraph 1" of this Court's 

February 16, 2012 Order (see, ¶1, supra), i.e., "On January 11, 2012, this court issued an 

order limiting the scope of this appeal to the portion of the November 22, 2011 order 

that denied preliminary injunctive relief," is erroneous because the November 22, 2011 

order has nothing to do with this Appeal.    

 7. Baldwin's requests contained in her November 28, 2011 Motion, denied in 

Judge Carter's December 2, 2011 Order, formed the basis of the appeal in this case, , and are 

now being dismissed by this Court's February 16, 2012 Order for lack of jurisdiction are:  

  a. Baldwin's request  to litigate her Section 1983 claims before an Article 

III Judge, with the exception of discovery matters to be referred to an Article I Judge.   

  b. Baldwin's request that decisions made by an Article I judge be subject 

to de novo review by an Article III Judge so that Baldwin would sustain her right to Appeal 

these orders.     

  c. Baldwin's request to set aside the orders made by Magistrate Sheri Pym 

who had recused herself one week earlier on allegations of: (i) improper extrajudicial ex 

parte communications with defendants named in Baldwin's Section 1983 Complaint; and (ii) 

actions in excess of her jurisdiction involving Defendant Miller's Motion to Dismiss.    

  d. Baldwin's request  to implement a means to prevent defendants named 

in her Complaint (that act under color state law) from continuing to subject Baldwin to 

malicious and retaliatory prosecution. 2 

                                                             
2
 As reported to the District Court on October 28, 2011, in Baldwin's "Notice to the Court 

of Communications Constituting Threat of Arrest and Loss of Liberty From Defendants Acting 

Under Color of State Law Named in Section 1983 Complaint and Based on Unconstitutional 

Court Order and Contempt Charges Thereon." 
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  e. Baldwin's request to stay civil proceedings in the underlying Superior 

Court cases that formed the foundation of Plaintiff's Section 1983 claims.   

  f. Baldwin's request to prevent defendants from dismissing Baldwin's 

Section 1983 case via the Younger and Rooker-Feldman Abstention Doctrines without first 

considering the constitutional issues. 

  g.   Baldwin's request to recall a $1,000 retaliatory bench warrant issued 

for Plaintiff's arrest by Defendant Miller two days after he was served with Plaintiff's Section 

1983 Complaint and without personal or subject matter jurisdiction to do so. 

     h. Baldwin's request to be self-representing in the underlying Superior 

Court cases that formed the foundation of Plaintiff's Section 1983 claims.   

  i.  Baldwin's request to set aside the appointment of the Orange County 

Public Defender's Office ("OCPD") as members of same were named in Baldwin's 

Complaint as committing constructive fraud, breach of fiduciary duty and legal malpractice. 

  j. Baldwin's request to recover her files from the OCPD including all 

Brady evidence, records, emails, correspondence, research documents, and all exculpatory 

and inculpatory evidence.    

     k. Baldwin's request to recover her personal property unlawfully searched 

and seized by defendants named in her Complaint on June 19, 2009 for the purpose of (i) 

gaining an unfair and tactical advantage over Baldwin and preventing her from mounting a 

defense on her own behalf; (ii) using the documents to force Plaintiff to incriminate herself; 

(iii) disabling Baldwin's business consulting company; and (iv) concealing inculpatory and 

exculpatory evidence.  
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  l. Baldwin's request to recover her personal property unlawfully searched 

and seized by defendants named in her Complaint on or about August 31, 2009 for the 

purposes set forth in sub-paragraph "k," supra.   

  m. Baldwin's request to recover her personal property unlawfully searched 

and seized by defendants named in her Complaint on or about February 25, 2010 for the 

purposes set forth in sub-paragraph "k," supra.   

  n. Baldwin's request to trial before a jury on all triable issues of fact prior 

to the ruling on any matters of law that would effectively dispose of this right; 

  o. Baldwin's request to equal privilege of filing and receiving documents 

electronically via the Court's Electronic Filing Program.   

  p. Baldwin's request to appoint effective assistance of counsel to help her 

prepare and litigate her case.   

  q. Baldwin's request to amend her Second Amended Complaint on or 

before February 1, 2012 without adverse consequences to statutes of limitation, equitable 

tolling and/or other precluding factor.   

  r. Baldwin's request to effectuate service of process of the Summons 

Third Amended Complaint by mail to each party on a readable-only compact disc due to 

Plaintiff's indigent status and inability to fund printing costs. 

  s. Baldwin's request to equal rights and privileges as those plaintiffs 

proceeding before this Court financially able to be represented by counsel.   

  t. Baldwin's request for the identity of the Assistant U.S. Attorney 

appointed to represent Judge Cormac J. Carney; and reason this person was being 
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electronically served with all Baldwin's pleadings prior to Baldwin serving Judge Carney the 

Summons and Second Amended Complaint.  

  u. Baldwin's request for an explanation of the purpose of electronically 

transmitting all Baldwin's pleadings to Darryl Musick, Information Technology Specialist, 

United States Department of Justice, in Arlington, Virginia. 

  v. Baldwin's request for an explanation of why Sarah L. Overton was still 

attorney of record for Defendant Franz Miller given she was named as a defendant in her 

Complaint on November 14, 2011.  

  w. Baldwin's request for a Declaratory Judgment in lieu of a preliminary 

injunction. 

 8. Baldwin's December 19, 2011 Appeal is not about a preliminary injunction 

and it is not only about a Declaratory Judgment or Leave to Amend; it is predominately 

about the constitutional and federal issues set forth above.  Baldwin's request for leave to 

amend her complaint and for a declaratory judgment only serve to aid in the economical 

litigation of Baldwin's Section 1983 claims.  This Court has original jurisdiction over these 

issues and has severely abused its discretion by supporting dismissal of her Appeal prior to 

her meaningful access to this Court through Baldwin's Opening Brief.   

 9. Paragraph 1 of this Court's February 16, 2012 Order states Paragraph 2 of this 

Court's February 16, 2012 Order dismissing Baldwin's Appeal in Case No. 11-57210 states::  

"On January 11, 2012, this court issued an order limiting 

the scope of this appeal to the portion of the November 22, 

2011 order that denied preliminary injunctive relief.  
 

 10. Baldwin's facts relevant to "Paragraph 1," are: 
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  a. On January 18, 2012, at 1:32 p.m. Baldwin received an Electronic 

Notification from the District Court alerting her to an Order written by Appellate 

Commissioner Peter L. Shaw ("Commissioner Shaw") together with Motions Attorney, 

Monica Fernandez, dated one week earlier on  January 11, 2012.    

  b. The "PACER header" is dated January 11, 2012 and the "Received" 

stamp from the District Court is dated January 11, 2012.  However, this Order was not 

transmitted to Baldwin until one week later on January 18, 2012 so that it could be 

coordinated with the January 18, 2009 Order of U.S. District Court Judge Dolly M. Gee 

("Judge Gee"). 

 11. Paragraph 2 of this Court's February 16, 2012 Order dismissing Baldwin's 

Appeal in Case No. 11-57210 states:  

"On January 20, 2012, appellant filed a motion to reconsider 

that order in which she states that she is only challenging the 

district court’s December 2, 2011 order.  

 

 12. Baldwin's facts relevant to "Paragraph 2," are: 

    a. Even though the District Court had intentionally prejudiced Baldwin's 

ability to reply in a timely manner, she timely filed a Motion to Reconsider & Set Aside the 

January 11, 2012 Order of Appellate Commissioner Peter L. Shaw the very next day, January 

19, 2012.   

  b. Baldwin's January 19, 2011 Motion to Reconsider was never heard 

or ruled upon by this Court; nor was it calendared or opposed by Sarah L. Overton, 

Esq., on behalf of Defendant Franz E. Miller.  Each time Baldwin called to inquire as to 

the status of this Motion she was told "it's pending,"  the same response she received when 
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she inquired about the status of her In Forma Pauperis Application transferred to this Court 

from the District Court and for which there has not, to date, been a ruling. 

  c. Baldwin's Motion to Reconsider contained much more than a statement 

that her Appeal was based on Judge Carter's December 2, 2011 Order. Also included:  

   i. Commissioner Shaw's erroneous statements that Baldwin's 

Appeal related to Judge Carter's November 22, 2011 Order and, as such, only related to a 

denial of a preliminary injunction that was not even a part of Baldwin's appeal. 

   ii. The extremely odd and suspicious nature of the Judge Carter's 

November 22, 2011 Order including the fact that Judge Carter's initials in the case number 

were blacked out and the Order did not contain his signature or any other authenticating 

endorsement. 

   iii. Substantial and relevant case law supporting Baldwin's position 

that Judge Carter's December 2, 2011 Order was a final order. 

   iv. Three and one-half pages of substantial and relevant case law 

supporting Baldwin's legitimate use of a Declaratory Judgment in lieu of a preliminary 

injunction in her Appeal.  

 13. Paragraph 4 of this Court's February 16, 2012 Order dismissing Baldwin's 

Appeal in Case No. 11-57210 states: 

"Because the December 2, 2011 order is not a final or 

appealable order, this appeal is dismissed for lack of 

jurisdiction.  See 28 U.S.C. § 1291; Chacon v. Babcock, 640 

F.2d 221, 222 (9th Cir. 1981) (order is not appealable unless 

it disposes of all claims as to all parties). 

 
 14. Upon rehearing Baldwin would like to know how this Court lacks jurisdiction 

over Baldwin's Appeal filed on December 19, 2011.   
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 15. If this Court lacked jurisdiction over this Appeal why wasn't this fact raised in 

Commissioner Shaw's January 11, 2012 Order?  Why would Commissioner Shaw "limit the 

appeal," if the Court had no jurisdiction?  This Court's attempt to minimize the importance of 

Baldwin's issues raised on appeal is unconscionable and is subject to reversible error. The 

issues set forth in ¶7, sub-paragraphs "a - w," represent serious constitutional issues for 

which this Court has original jurisdiction.  

 16. Paragraph 1 of Commissioner Shaw's January 11, 2012 Order states: 

"On November 22, 2011, the district court entered an order 

that, among other things, denied appellant's motion for a 

preliminary injunction.  The only portion of the November 

22, 2011 order that is appealable is the portion denying 

preliminary injunction relief.  See 28 U.S.C. §1292(a)(1); see 

also Chacon v. Babcock, 640 F.2d 221, 222 (9th Cir. 1981) 

(order is not appealable unless it disposes of all claims as to 

all parties)"   

 

 17. As discussed, supra, this appeal is based on Judge Carter's December 2, 2011 

Order (not his November 22, 2011 Order),  Baldwin did not make a request for a preliminary 

injunction in the pleading that preceded Judge Carter's December 2, 2011 Order. 

 18. Paragraph 2 of Commissioner Shaw's January 11, 2012 Order states:  

"An order that substantially changes the terms of an 

injunction or alters the legal relations between the parties is 

appealable under 28 U.S.C. § 1292(a)(1) as an order 

modifying an injunction. See Gon v. First State Ins. Co., 871 

F.2d 863, 866 (9th Cir. 1989); cf. Public Serv. Co. of 

Colorado v. Batt, 67 F.3d 234, 236-37 (9th Cir. 1995)."   

 

 19. In response to Paragraph 2, supra, Baldwin explained that there was no 

injunction to "substantially change or modify."  And further, that preliminary injunctions 

pertaining to interlocutory orders only apply when property is about to be sold or forfeited 
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and a lawsuit has been filed seeking to stop the action. In this type of case, a court will enter 

an interlocutory injunction, preventing the transfer of property until it has made a final 

decision. To do otherwise would cause irreparable harm and would complicate legal title to 

the property if the person contesting the transfer ultimately prevailed.  These facts are 

obviously not applicable to Baldwin's case. 

 19. Paragraph 3 of Commissioner Shaw's January 11, 2012 Order states:  

"Therefore, the scope of this appeal is limited to a review of 

that portion of the district court's November 22, 2011 order 

denying preliminary injunctive relief and that portion of the 

December 2, 2011 order denying reconsideration of the 

November 22, 2011 order."  

 

 20. Commissioner Shaw did not expect Baldwin to file a Motion to Reconsider on 

his January 11, 2012 Order due to the intentional delay in transmitting the Order to Baldwin.  

When she did, however, Commissioner Shaw committed criminal obstruction of justice by 

materially altering a court Order.  He removed the second paragraph of his Order and 

substituted in a new Order on PACER. 

 21. Baldwin's Motion to Disqualify Judge Gee sets forth identical criminal 

obstruction of justice by Judge Gee in her attempt to certify Baldwin's appeal as frivolous 

and made in bad faith.   

 22. Commissioner Shaw's Order was not delivered to Baldwin until January 18, 

2012 so that it could be coordinated with the January 18, 2012 Order of Judge Gee wherein 

she intended to file an Order supporting Commissioner Shaw's conclusions.  However, the 

filing of Baldwin's Motion to Reconsider and Set Aside Commissioner  Shaw's January 11, 

2012 Order extinguished her plan.  
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 23. Instead, Judge Gee's Order adopts the facts contained in Baldwin's Motion to 

Reconsider even though they conflict with Commissioner Shaw's Order.  The first paragraph 

of Judge Gee's January 18, 2012 Order states: 

"On November 28, 2011, Plaintiff filed a request [Doc. # 23] seeking, inter 

alia, leave to amend her “‘Corrected’ Second Amended Complaint” [Doc. 

# 20]. This Court, Hon. David O. Carter presiding, denied Plaintiff’s 

request on December 2, 2011 [Doc. # 24]. On December 6, 2011, Plaintiff 

filed an “amended” request for leave to amend [Doc. # 25], which the 

Court construes as a motion for reconsideration of the denial of her 

original request for leave to amend. 

 

  a. Judge Gee abandoned Commissioner Shaw's claims that Baldwin's 

"original request" was denied in Judge Carter's November 22, 2011 Order and that Judge 

Carter's December 2, 2011 Order represented a reconsideration of his November 22, 2011 

Order.  According to Commissioner Shaw, the Order that formed the basis of the Appeal in 

this case the November 22, 2011 Order. 

  b. Judge Gee adopted the facts set forth in Baldwin's Motion to 

Reconsider i.e., that Baldwin's "original request" was made on November 28, 2011,  denied 

by Judge Carter on December 2, 2011, which denial formed the basis of Baldwin's December 

19, 2011 appeal, this Court's Case No. 11-57210.   

 24. This is why a hearing was not conducted on Baldwin's Motion to Reconsider 

Commissioner Shaw's Order and why the present February 16, 2012  Order is ripe for 

rehearing.  If, in fact, this Court does not have jurisdiction over Baldwin's December 19, 

2011 Appeal, why didn't Commissioner Shaw state as such in his January 11, 2012 Order? 

The answer is that this Court does have jurisdiction over Baldwin's December 19, 2011 

Appeal, as well as the other three filed by Baldwin. 
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  d. Commissioner Shaw and Judge Gee demonstrated their prejudice and 

bias in favor of the State Bar of California and against Baldwin in the aforementioned 

activities.  The pressure was on both of them to grant Defendant Miller's Motion to Dismiss. 

That is because a dismissal for Defendant Miller is a dismissal for the State Bar of California 

since it was the State Bar that committed criminal obstruction of justice by paying a bribe to 

Defendant Miller to terminate Baldwin's First Amendment rights to protected speech.   

  e. Defendant Miller accomplished this by entering two permanent 

injunctions against Baldwin that represented unconstitutional prior restraint, were void for 

vagueness, overly-broad and failed to comport with Baldwin's rights to due process of law.  

In addition,  Defendant Miller entered over $700,000.00 in monetary judgments against 

Baldwin, even though he knew she was an indigent , pro se litigant, and he knew he had no 

personal or subject matter jurisdiction over her as she was never lawfully added as a 

defendant in the case. 

 25. Judge Gee's January 18, 2012 Order continues: 

"On December 12, 2011, Defendant Franz E. Miller filed a motion to 

dismiss the second amended complaint [Doc. # 26]. Plaintiff appealed the 

denial of her original request for leave to amend on December 19, 2011 

[Doc. # 29]. On January 17, 2012, this case was administratively 

reassigned to the present judicial officer." 

 

 26. This is another example of attempts to minimize the importance of Baldwin's 

claims and prejudice her ability to advance her Section 1983 Complaint.  Here, Judge Gee 

claims the purpose of Baldwin's appeal was Judge Carter's denial of her request for leave to 

amend her Complaint.  However, in the next paragraph, Judge Gee claims Baldwin's request 

for leave to amend her Complaint is stayed in the District Court pending Baldwin's Appeal: 
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"Although it is clear that the Ninth Circuit lacks jurisdiction over 

Plaintiff’s appeal, see, e.g., Skoog v. County of Clackamas, 469 F.3d 1221, 

1228-29 (9th Cir. 2006) (finding no appellate jurisdiction over 

interlocutory appeal from denial of leave to file fourth amended 

complaint), and a district court need not refrain from deciding a matter 

on appeal where it is clear that appellate jurisdiction is lacking, see United 

States v. Hickey, 580 F.3d 922, 928 (9th Cir. 2009) (“Filing an appeal from 

an unappealable decision does not divest the district court of 

jurisdiction.” (citing Estate of Conners v. O’Connor, 6 F.3d 656, 658 (9th 

Cir. 1993), the Court declines to proceed in this instance. Accordingly, 

Plaintiff’s amended request for leave to amend is hereby STAYED until 

the Ninth Circuit resolves her appeal. 

 

 27. Then Judge Gee claims she can rule on a Motion to Dismiss of Defendant 

Miller even though she knows that Baldwin's appeal is inextricably intertwined with  issues 

relevant to both Defendant Miller and the State Bar: 

"Defendant Miller’s motion to dismiss, in contrast, may proceed 

regardless of whether the Ninth Circuit has jurisdiction over Plaintiff’s 

appeal because it relates only to Plaintiff’s second amended complaint and 

not to her request for leave to amend. See Long Beach Area Chamber of 

Commerce v. City of Long Beach, 603 F.3d 684, 691 (9th Cir. 2010) 

(explaining that a “notice of appeal divests the district court of ‘control 

over those aspects of the case involved in the appeal.” 

 
 28. On December 2, 2009, Judge Carter entered the following Order and as such, 

violated Baldwin's constitutional rights to due process of law.  THIS is the reason why 

Baldwin filed her Appeal.  (The requests denied in this Order are set forth in  ¶7, supra.)  

"Before the Court is a Request for Leave to Amend Plaintiff’s 

“Corrected” Second Amended Complaint, Request for a Declaratory 

Judgment, and Request for Explanation of the Basis of Adverse Findings 

(“Motion”) (Docket 23) filed by Plaintiff Erin K. Baldwin (“Plaintiff”)." 

  

"First, Plaintiff’s request for leave to amend her “corrected” Second 

Amended Complaint is DENIED, as Plaintiff’s rambling set of facts in the 

Motion 17-24 provide no support for granting such a request. Plaintiff has 

simply not explained why any amendment is necessary. 

  

"Second, Plaintiff’s Request for a Declaratory Judgment is DENIED 

because Plaintiff does not clearly explain what she means by a 
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“Declaratory Judgment that sets forth the rights and responsibilities of 

the parties.” Motion, 12. This vague request is not sufficient grounds for 

any action by the Court. 

  

"Third, Plaintiff requests a variety of “explanations of adverse findings” 

in conjunction with the Court’s previous denial of Plaintiff’s request for a 

preliminary injunction (Docket 22). The Court has already denied each of 

Plaintiff’s requests in its November 22, 2011 Order.  

  

"The Court’s stamp of “Denied” is not a “prank,” as Plaintiff alleges but 

simply means of stating that Plaintiff provided no factual or legal support 

sufficient to grant her motion in any respect. Plaintiff should be aware 

that the “Denied” stamp is a valid exercise of the Court’s power and is a 

legitimate order, should she encounter it in the future." 

  

"The facts have not changed since the Court’s previous denial of 

Plaintiff’s request for a preliminary injunction. The Court understands 

and is sympathetic to Plaintiff’s feeling that she was wronged by a 

multitude of parties but the Court is unable to grant motions for 

preliminary injunctions that are not warranted by facts or law. Plaintiff 

has yet to provide any valid explanation that would cause the Court to 

take action in any of the matters listed in Plaintiff’s Motion.  

  

"To the extent this explanation serves to explain the adverse findings in 

the Court’s November 22, 2011 Order, Plaintiff’s request is granted; but 

to the extent Plaintiff seeks a detailed explanation on each of her 

numerous claims in the preliminary injunction, her request is denied. The 

Clerk shall serve this minute order on all parties to the action." 

 

 29. As a direct and proximate result of the above-referenced misrepresentations of 

Judge Carter, Judge Gee, Commissioner Shaw, and Motions Attorney Monica Fernandez, it 

is clear that the Motions Panel, in dismissing Baldwin's appeal, did not have the information 

it needed to properly evaluate Baldwin's December 19, 2011 Appeal.  Hence, this Request 

for Rehearing with a stated preference for Rehearing En Banc is meritoriously justified. 

Dated:  February 23, 2012   Respectfully submitted, 

         / s / 

       ____________________________ 

       Erin K. Baldwin, Appellant Pro Se 
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