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 COMES PLAINTIFF-APPELLANT, ERIN K. BALDWIN ("Baldwin"), In Propria 

Persona, to present this Petition for Rehearing with Suggestion for Rehearing En Banc  in 

connection with the February 15, 2012 Order of this Court by Motions Panel Circuit Judges 

Schroeder, Leavy and Clifton, denying in part and dismissing in part Baldwin's January 26, 

2012 Emergency Petition for First Amendment Writ of Mandate, Prohibition, or Other 

Relief. "    

 It is unclear why this Order states: "No further filings shall be accepted in this closed 

case" when Baldwin has a right to file a Motion for Rehearing in accordance with Federal 

Rules of Appellate Procedures, Rules 35 and 40. 

 1. In connection with Baldwin's Section 1983 Complaint brought in federal court 

on August 16, 2011, and specifically related to constitutional issues before this Court on 

Appeal, Baldwin filed a First Amendment Writ ("FAW") on January 26, 2012. 

 2.  In her FAW, Baldwin requested that this Court determine whether two 

permanent injunctions issued against her as a bona fide journalist in a defamation action 

were: (a) valid and enforceable as written and ordered; OR (b) invalid, unenforceable, and 

void as unconstitutional prior restraints on Baldwin's protected speech; void for vagueness; 

overly-broad; issued without due process of law; not justified by a compelling government 

interest; not narrowly drawn to serve that interest; and unlawfully issued in connection with 

default judgments in violation of Federal Rules of Civil Procedure, Rule 55(a).  

 3. On February 15, 2012, Baldwin received an Order of this Court stating: 

  a. "This court lacks jurisdiction to issue a writ of mandamus to a state 

court.  See Demos v. United States Dist. Court, 925 F.2d 1160, 1161 (9th Cir. 1991). 

Accordingly, the petition is dismissed in part for lack of jurisdiction."   ("Issue 1"). 
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  b. "Petitioner has not demonstrated that this case warrants the intervention 

of this court by means of the extraordinary remedy of mandamus.  See, Bauman v. United 

States Dist. Court, 557 F.2d 650 (9th Cir. 1977)."    Accordingly, the petition is denied in 

part.  ("Issue 2").  

ISSUE 1 

"This court lacks jurisdiction to issue a writ of mandamus to a state court. 

Accordingly, the petition is dismissed in part for lack of jurisdiction." 
 

  4. Baldwin's FAW does not request a "writ of mandamus to a state court."   It 

requests a determination of the validity of two permanent injunctions prior to ruling on the 

Motion to Dismiss of the defendant responsible for issuing the injunctions. 1  In the 

alternative, it requested a Writ of Mandate to the District Court, to wit: 

"In order to restore her First Amendment rights to free speech and freedom of 

the press, Baldwin hereby urgently petitions this Court to determine the 

validity of two injunctions issued against her in 2009 that have ever since 

barred her constitutionally-protected speech about matters of public concern.  
 
"Or, in the alternative, that this Court issue a Writ of Mandate ordering the 

Central District Court of California to make said independent review in 
connection with Baldwin's pending Section 1983 Civil Rights Complaint 

("Complaint").  

  

 5. The U.S. Supreme Court in Tory, et al. v. Cochran 2 held: "In California law, a 

person cannot definitively know whether an injunction is legally void until a court has ruled 

that it is."  It is for this purpose that Baldwin filed her Emergency Petition for First 

Amendment Writ.  Baldwin is not appealing an injunction, she is appealing the 

constitutional right it violates.   

                                                             
1 Hence, Baldwin's emergency request for a stay of the January 19, 2012 Order of 
Judge Dolly Gee who granted a hearing on a dispositive motion in the middle of a pending 

appeal.   
2 Tory, et al. v. Cochran, 544 U.S. 734 (2005). 
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 6. Even if Baldwin was seeking a writ of mandamus to state court, it should be 

considered on the merits for the following reasons: 

  a. Section 25 of the Judiciary Act of 1789 states that the U.S. Supreme 

Court "can review state judgments that deal with federal law or the U.S. Constitution."  

  b. Martin v. Hunter’s Lessee, 14 U.S. 304 (1816), was the first case to 

assert ultimate Supreme Court authority over state courts in matters of federal law.  In this 

case, the U.S. Supreme Court was determined to have " power to review state judgments for 

the purpose of establishing uniform interpretations of federal law and the U.S. Constitution 

and to achieve substantial justice."     

  c. The U.S. Constitution created the federal courts and bestows discretion 

on Congress to create lower federal courts (i.e., Circuit Courts of Appeal and District 

Courts).   If these lower federal courts did not have jurisdiction to hear matters in violation of 

the U.S. Constitution the U.S. Supreme Court would be powerless to hear any cases except 

for the few fitting within its original jurisdiction.   

 7. Baldwin's request is on point with U.S. Supreme Court holdings in Saucier v. 

Katz 3 and Pearson v. Callahan,4  i.e., to determine the constitutional issues prior to 

dismissing an action based on immunity defenses.  In fact,  less than a year ago in Greene 

v. Camreta, 5 the Ninth Circuit demonstrated the very jurisdiction it's now denying 

Baldwin.  The U.S. Supreme Court held: 

 "The Court of Appeals first ruled that seizing S.G. absent a warrant, 

court order, parental consent, or exigent circumstances violated the 

Constitution. But the court further held that the officials were entitled to 

                                                             
3 533 U.S. 194 (2001). 
4 Pearson v. Callahan, 555 U. S. 223, 237. 
5 588 F.3d 1011 (9th Cir. 2009) 
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qualified immunity from damages liability because no clearly established law 

had warned them of the illegality of their conduct." 

 

 "The court explained that it had chosen to rule on the merits of the 
constitutional claim so that officials would be on notice that they could not 

dispense with traditional Fourth Amendment protections in this context. 

Although the judgment entered was in their favor, Camreta and Alford 

petitioned this Court to review the Ninth Circuit’s ruling that their conduct 

violated the Fourth Amendment.   

 

 "The relevant statute confers unqualified power on this Court to grant 

certiorari “upon the petition of any party.” 6  That language covers petitions 
brought by litigants who have prevailed, as well as those who have lost, in the 

courts below.  

 

 "An appeal brought by a prevailing party may satisfy Article III’s case-

or-controversy requirement. To comply with that requirement, litigants must 

demonstrate a personal stake in the suit. 7  The petitioner has such a stake 

when he has suffered an injury in fact that is caused by the conduct 

complained of and that will be ‘redressed by a favorable decision." 8   
 

 "The opposing party also must have an ongoing interest in the dispute, 

so that the case features that concrete adverseness which sharpens the 

presentation of issues." 9  The parties must have the necessary stake not only at 

the outset of litigation, but throughout its course. 10  So long as the litigants 

possess the requisite personal stake, an appeal presents a case or controversy,  

no matter that the appealing party was the prevailing party below. 11 
 

 "This Article III standard often will be met when immunized officials 

seek to challenge a determination that their conduct violated the Constitution 

because that ruling may have prospective effect on the parties. So long as it 

remains good law, an official who regularly engages in the challenged conduct 

as part of his job (as Camreta does) must either change the way he performs 

his duties or risk a meritorious damages action. The official thus can 

demonstrate injury, causation, and redressability. And conversely, if the 
person who initially brought the suit may again be subject to the challenged 

                                                             
6 28 U. S. C. §1254(1). 
7 Summers v. Earth Island Institute, 555 U. S. 488, ___. 
8 Lujan v. Defenders of Wildlife, 504 U. S. 555, 560–561. 
9 Los Angeles v. Lyons, 461 U. S. 95, 101. 
10 Arizonans for Official English v. Arizona, 520 U. S. 43, 67. 
11 Deposit Guaranty Nat. Bank v. Roper, 445 U. S. 326, 332–336; Electrical Fittings 

Corp. v. Thomas & Betts Co., 307 U.S. 241. 
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conduct, she has a stake in preserving the court’s holding so that she will have 

ongoing protection from the practice."  

 

 "The constitutional rulings that prevailing parties ask the Court to 
consider in these cases have a significant future effect on the conduct of public 

officials and the policies of the government units to which they belong. The 

rulings are self-consciously designed to produce this effect by establishing 

controlling law and preventing invocations of immunity in later cases. 

Moreover, they are so designed with this Court’s permission, to promote 

clarity—and observance—of constitutional rules." 

  

 "Under §1983 and Bivens v. Six Unknown Fed. Narcotics Agents, 403 
U. S. 388, a plaintiff may seek money damages from government officials who 

have violated her constitutional or statutory rights. But if those officials are 

entitled to qualified immunity, a court can dismiss the damages claim without 

ever deciding its merits—and so the qualified immunity situation threatens to 

leave standards of official conduct permanently in limbo.  To prevent that 

problem, this Court has permitted lower courts to determine whether a right 

exists before examining whether it was clearly established. 12  

  
 "Here, the Ninth Circuit followed exactly this two-step process so that 

it could settle a question of constitutional law and thereby guide the future 

conduct of officials." 

 

 8. The foundation of Baldwin's Section 1983 case is First Amendment malicious 

and retaliatory prosecution.  Exigent to these claims is the validity of the permanent 

injunctions.  After exhausting all other avenues 13 and trying three times to resolve this 

matter in district court, Baldwin filed the January 26, 2012 First Amendment Writ, to wit: 

  a. On November 21, 2011, three months after Plaintiff filed her Section 

1983 action, she filed a Motion to inform the court of new and continuing First Amendment 

                                                             
12  Pearson v. Callahan, 555 U. S. 223, 237. 
13 Prior to this Writ at issue, Baldwin sought relief from these injunctions in the 

originating Orange County Superior Court, the California Court of Appeal, and the Central 

District Court of California, first by attempting to remove the state court cases to federal 

court based on a substantial federal question, and second, the presently pending Section 1983 

Civil Rights Complaint filed on August 16, 2011.  As a direct and proximate result of the 
involvement of the State Bar, in collusion with Defendant Miller, inter alia, all prior attempts 

at relief have failed. 
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malicious and retaliatory prosecution against her.  She requested a preliminary injunction to 

enjoin these acts as First Amendment malicious and retaliatory prosecution formed the basis 

of her Section 1983 Complaint.  Judge Carter denied Baldwin's request without explanation.   

  b. On November 28, 2011,  Baldwin filed a second Motion containing 

U.S. Supreme Court and Ninth Circuit case law (see, infra) indicating that a Declaratory 

Judgment can provide an alternative to a preliminary injunction.  Plaintiff's reason for 

requesting a Declaratory Statement was to "determine the legal landscape" prior to trial by 

declaring whether the existing permanent injunctions 14 were valid.  This simple act would 

solve numerous issues and streamline the discovery process promoting judicial economy. 

   i. "Congress plainly intended declaratory relief to substitute, in 

appropriate cases, for the “strong medicine” of an injunction.  Because a declaratory 

judgment does not have the coercive power of an injunction, a lesser showing is required to 

obtain declaratory relief " 15   

   ii. "The traditional four factors required for injunctive relief, 

including irreparable injury, is not required for a declaratory judgment." 16   

   iii. "The availability of declaratory relief was intended to offer a 

milder alternative to the general injunction remedy."  17  

   iv. "The United States Supreme Court has repeatedly observed that 

the issuance of declaratory relief should have a strong deterrent effect rendering more 

                                                             
14  That seem to "authorize the malicious and retaliatory prosecution." 
15 Steffel v. Thompson, 415 U.S. 452, 466-67 (1974). 
16 Texas Employers' Ins. Ass'n v. Jackson, 820 F.2d 1406, 1420 (5th Cir. 1987), cert 

denied, 490 U.S. 1035 (1989); Fantasy Book Shop v. City of Boston, 652 F. 2d 1115, 1126 
(1st Cir. 1981).    
17 Steffel v. Thompson, 415 U.S. 452, 466-67 (1974); Pratt v. Wilson, 770 F. Supp. 539, 

545 (E.D. Cal. 1991))   
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coercive remedies unnecessary." 18 

   v. "However, if a declaration of rights alone does not deter parties 

or officials from proceeding (or continuing) to violate federal law, the Act specifically 

authorizes the party in whose favor the declaration is rendered to seek 'further necessary or 

proper relief' to aid enforcement of the judgment."  19 

   vi. "A number of courts upheld the issuance, under the Declaratory 

Judgment Act, of broad injunctive relief directed against a defendant government agency or 

official to remedy an ongoing violation of federal law even in the absence of a certified 

class."20      

   vii. In accordance with 28 U.S.C. § 2201(a):  

"In a case of actual controversy within its jurisdiction ...any court of the United 

States ... may declare the rights and other legal relations of any interested party 

seeking such declaration, whether or not further relief is or could be sought. 

Any such declaration shall have the force and effect of a final judgment and 

shall be reviewable as such."   

 

   viii. Plaintiff does not, in any way, request a declaratory judgment in 

lieu of complete litigation by jury trial before an Article III judge.  Rather, she requests same 

to supplement “further or necessary or proper relief based upon a declaratory judgment or 

decree, after reasonable notice and hearing, against any adverse party whose rights have been 

                                                             
18 Doran v. Salem Inn Inc., 422 U.S. 922, 931 (1975); Perez v. Ledesma, 401 U.S. 82, 

124-26 (1971) (Brennan, J., concurring); Samuels v. Mackell, 401 U.S. 66, 73 (1971). 
19 28 U.S.C. § 2202; Powell v. McCormack, 395 U.S. 486, 499 (1969); Horn & Hardart 

Co. v. Nat'l Rail Passenger Corp., 843 F.2d 546, 549 (D.C. Cir. 1988), cert. denied, 488 U.S. 

849 (1988). 
20 Easyriders Freedom F.I.G.H.T. v. Hannigan, 92 F.3d 1486, 1501-02 (9th Cir. 1996); 
BresgaI v. Brock, 843 F.2d 1163, 1770 (9th Cir. 1988); Soto-Lopez v. N.Y. City Civil Serv. 

Comm’n, 840 F.2d 162, 168 (2d Cir. 1988); Doe v. Gallinot, 657 F.2d 1017, 1025 (9th Cir. 

1981); Galvin v. Levine, 490 F.2d 1255, 1261 (2d Cir.), cert. denied, 417 U.S. 936 (1974).) 
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determined by such judgment.”  21 

   ix. "Such additional relief may include damages or injunctive 

remedies, which are considered ancillary to the enforcement of the declaratory judgment." 22 

   x. Plaintiff is not requesting an advisory opinion, rather a decree of 

conclusive character, and has fully satisfied the jurisdictional requirement in seeking said 

declaratory relief by presenting an “actual controversy” set forth in Article III.  23 

   xi. This case involves "a controversy that is substantial and 

concrete … touches the legal relations of parties with adverse interests … and is subject to 

specific relief through a decree of conclusive character." 24  

   xii. Plaintiff has satisfied the requirement for constitutional standing 

and if this Court believes that her request for injunctive relief is inapplicable, moot, or not 

proper, "declaratory relief remains viable when an 'immediate and definite' policy continues 

to affect a 'present interest.'" 25 

   xiii. "Federal courts generally have a 'virtually unflagging obligation' 

to entertain and resolve disputes within their jurisdiction and may abstain from exercising 

                                                             
21 28 U.S.C. § 2202; and FRCP 57, that was adopted pursuant to the Act and provides 

that "(1) a jury trial is authorized if otherwise available for the claims presented and (2) an 

applicant for a declaratory judgment may seek a speedy hearing on the court’s calendar." 
22 United Teacher Associates Ins. Co. v. Union Labor Life Ins. Co., 414 F.3d 558, 570 

(5th Cir. 2005); Calderon v. Ashmus, 123 F.3d 1199, 1206 (9th Cir. 1997), rev’d on other 

grounds, 523 U.S. 740 (1998)). 
23 28 U.S.C. § 2201(a); Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 325 (1936); and 

Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 239 (1937). 
24 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 239 (1937). 
25 Super Tire Eng'g Co. v. McCorkle, 416 U.S. 115, 125-26 (1974); Halkin v. Helms, 

690 F.2d 977, 1008 (D.C. Cir. 1982) 
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that jurisdiction only under 'exceptional circumstances'."26     

   xiv. "The unique feature of the Declaratory Judgment Act is its 

authorization to 'declare' the rights and legal relations of the parties to the controversy; such 

declarations have the force and effect of a final judgment.   

  c. On December 2, 2011, Judge Carter denied Baldwin's request stating:   

"Second, Plaintiff’s Request for a Declaratory Judgment is DENIED 

because Plaintiff does not clearly explain what she means by a 

“Declaratory Judgment that sets forth the rights and responsibilities of 

the parties. Motion, 12. This vague request is not sufficient grounds for 

any action by the Court." 

 

  d. In response to Judge Carter's December 2, 2011 Order, Baldwin filed 

an amended Motion on December 6, 2011 providing clarification to Judge Carter's concerns.  

When another week had passed with no response, on December 13, 2011, Baldwin moved 

for Judge Carter's disqualification from the case.   

  e. When Judge Carter refused to recuse himself and Judge Josephine 

Staten Tucker denied Baldwin's Motion to Disqualify him, Baldwin timely filed her first 

Appeal with this Court on December 19, 2011, Case No 11-57210.  Two weeks had passed 

between Baldwin's amended motion and Baldwin's Appeal.  She did not want to miss her 

"window of opportunity" to file a timely appeal.  

 

ISSUE 2 

"Petitioner has not demonstrated that this case warrants the intervention  

of this court by means of the extraordinary remedy of mandamus." 27 
  

                                                             
26  Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 813, 818-20 

(1976) 
27 Bauman v. United States Dist. Court, 557 F.2d 650 (9th Cir. 1977) 
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 9. Again, Baldwin's primary petition to this Court was the evaluation of legal 

instruments issued in a state court that terminated Plaintiff's First and Fourteenth 

Amendment rights to freedom of speech and freedom of the press.  What more do you need 

to demonstrate?    

 10. With her FAW, Plaintiff attached the permanent injunctions at issue; the Court 

Reporter transcripts from the so-called "hearings on the merits," and provided documentary 

evidence that she was never even named as a defendant in these actions.   

 11. Consequently, the Court that ordered the termination of Plaintiff's First 

Amendment rights HAD NO PERSONAL OR SUBJECT MATTER JURISDICTION 

OVER PLAINTIFF.   

 12. But for some reason, these unconstitutional and invalid injunctions continue to 

promote retaliatory and malicious prosecution against Plaintiff in order to keep it all under 

wraps.  But every day it gets bigger and bigger and implicates more and more people. 

 13. In Gitlow v. New York, 28 the U.S. Supreme Court held:  "For present purposes 

we may and do presume that freedom of speech and of the press — which are protected by 

the First Amendment from abridgment by Congress — are among the fundamental personal 

rights and 'liberties' protected by the due process clause of the Fourteenth Amendment from 

impairment by the States."    

 14. In fact, the Supreme Court has cited Gitlow v. New York as precedent for a 

series of decisions that made most, but not all, of the provisions of the Bill of Rights 

restrictions applicable to the states under the doctrine of selective incorporation.  As such, the 

most fundamental rights belonging to American citizens is denied Plaintiff. 

                                                             
28 268 U.S. 652 (1925).   
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 15. Striking similarities exist between the Supremacy Clause and the Privileges or 

Immunities Clause of the Fourteenth Amendment to the U.S. Constitution, which states:  "No 

State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States."  

 16. Both of these are parts of the federal Constitution that define the federal 

government's supremacy over the states regarding laws that have been delegated to the 

federal government in accordance with the Tenth Amendment.    

  a. The Supremacy Clause deals with the relationship between the federal 

government and the states; and 

  b.  The Fourteenth Amendment deals with the relationships among the 

federal government, the states, and the citizens of the United States. 

 17. The Fourteenth Amendment prohibits any state from depriving "any person of 

life, liberty, or property, without due process of law."   In Gitlow, supra, the U.S. Supreme 

Court held that the liberty of freedom of speech and freedom of the press are among the 

fundamental personal rights protected by the due process clause of the Fourteenth 

Amendment against the abuses of the states.  

 18. These permanent injunctions serve no purpose.  They never have and never 

will.    They certainly do not serve a compelling government interest.  In fact, they served to 

aid in the defrauding of consumers in foreclosure and residential tenants because they 

effectively shut off the only truthful and unbiased source of information available to this 

group of citizens when they needed it most. 
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 19. Plaintiff hereby requests that the Ninth Circuit Court of Appeal reconsiders its 

position on Plaintiff's First Amendment Writ and the merits of all of her appeals that have 

been denied over the past week without explanation. 

Dated:  February 22, 2012   Respectfully submitted, 

         / s / 

       ____________________________ 

       Erin K. Baldwin, Appellant Pro Se 

 

 


